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Defendants the State of New York, Governor Andrew M. Cuomo, the Board of Regents,

and John B. King, Jr., Commissioner of Education and President of the University of the State of

New York, respectfully submit this memorandum of law in support of their motion to dismiss the

amended complaint in its entirety pursuant to CPLR § 321 1(a)(3), (4), and (7).

PRELIMINARY STATEMENT

New York spends more money per pupil on education than any other state in the nation.1

As part of its commitment to educating its students, New York has continually focused its

limited resources on education to an extent not practiced by any other state. To that end, in

2007, the Governor and the Legislature enacted the Budget and Reform Act of 2007, which

called for significant increases in school aid statewide through the implementation of a new

multi-year statutory funding formula. However, good intentions cannot override economic

realities, and facing a scarcity of resources after the severe economic downturn of 2008, the

Governor and the Legislature made the good faith, rational decision to enact annual

appropriations consistent with the changing fiscal conditions, rather than those that existed in

2007. Those budgetary decisions fell within the exclusive province of the Executive and the

Legislature and cannot be second guessed by the Judiciary absent extraordinary circumstances.

In crafting an annual budget, which constitutionally may address the fiscal realities of no more

than two years, the State is never, and should never be bound by past assumptions of future

economic growth or retraction. See N.Y. Const. Art. VII, § 7. Rather, the elected branches have

the authority to make adjustments in annual appropriation levels based on economic realities,

This statistic is derived from an official government website, http://www2.census.gov/govs/school/l2f33pub.pdf,
Table 8, showing U.S. Census Data from 2012, of which this Court can properly take judicial notice. Affronti v.
Crosson, 95 N.Y.2d 713, 720 (2001); Matter of LaSonde v. Seabrook, 89 A.D.3d 132, 137 (1st Dep’t 2011).
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reassessment of aspirational funding goals, offsets from federal or other third-party funding, and

critical State budget needs across other sectors.

Despite the extraordinary level of funding provided by New York State and the

exceptionally high bar to challenging executive and legislative actions, Plaintiffs nevertheless

bring this lawsuit challenging New York State’s funding of education. At the core of Plaintiffs’

amended complaint is the misconceived claim that the State is not meeting its constitutional

obligation to provide students with the opportunity for a sound basic education because the state

aid increases contemplated in 2007 have not been fully realized. In doing so, Plaintiffs rely on

the flawed presumption that the formula enacted by the 2007 Budget and Reform Act constitutes

a calculation of the minimum cost for the provision of a sound basic education. That

misconception, on which Plaintiffs rest their entire case, ignores fundamental separation of

powers principles and mandates the dismissal of this action.

All of Plaintiffs’ claims must be dismissed. First, while Plaintiffs purport to assert their

claims on a statewide basis, they do not have the capacity or standing to do so. The primary

plaintiff, NYSER, cannot maintain this action because its members do not have the capacity or

standing to sue and in some instances are precluded from suing the State. While the named

individual plaintiffs may have standing to sue, their standing is limited to the nine districts where

their children attend public school. There are no plaintiffs with standing to challenge the

remaining districts in the State, and thus the educational opportunities provided in those districts

cannot be challenged.

Second, Plaintiffs fail to identify which districts statewide they claim are not providing

students with the opportunity for a sound basic education. Instead, Plaintiffs merely use broad,

generalized allegations concerning the State’s education funding system without alleging facts

showing that specific districts are not meeting their constitutional obligations. Plaintiffs ignore
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precedent requiring them to plead deficiencies in education on a district by district basis before

they may invite this Court to review the sufficiency of the State’s funding and policy decisions.

Only nine districts have representative plaintiffs, and the amended complaint does not contain

sufficiently detailed factual allegations concerning the educational opportunities provided to

students in any of those districts. Thus, Plaintiffs fail to state a claim.

Third, Plaintiffs do not allege a causal connection between educational deficiencies in

any district and the total funding provided to that district. It is insufficient to merely allege a

reduced State budget, and Plaintiffs’ failure to plead facts showing that any educational

deficiencies are caused by a lack of funding mandates the amended complaint’s dismissal.

Fourth, this Court cannot force the State to appropriate a certain level of funding now

merely because a statutory formula enacted in the past aspired to such an amount. The allocation

of fiscal resources rests squarely with the Executive and the Legislature. Every year, the

Legislature and the Governor make funding decisions that allocate limited resources to address

critical public needs across all sectors. Courts cannot interfere unless Plaintiffs make a clear

showing of a constitutional violation. Plaintiffs face a very high burden to justify the intrusion of

the judiciary into the State budget. Plaintiffs’ disregard for the separation of powers inherent to

our democracy and their request for this Court to interfere into state budgetary decisions without

making the allegations required by controlling precedent should not be countenanced by this

Court.

Fifth, any claim asserting that the State did not comply with the holdings of the CFE

litigation (Campaign for Fiscal Equity v. State, 86 N.Y.2d 307 (1995) (“CFE I”); Campaign for

Fiscal Equity v. State, 100 N.Y.2d 893 (2003) (“CFE II”); and Campaign for Fiscal Equity v.

State, 8 N.Y.3d 14 (2006) (“CFE III”)) must be dismissed. The CFE holdings concerned the

New York City School District at a specific point in time. Different plaintiffs from different
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districts, and New York City plaintiffs from a different time period, cannot initiate a new,

separate action seeking enforcement of a declaratory judgment issued eight years ago stemming

from a trial that occurred almost twenty years ago.

Finally, Plaintiffs ask the Court to order Defendants to create, deliver, and monitor

educational services, yet there is no basis for the Court to micromanage education in that way.

Accordingly, the amended complaint should be dismissed with prejudice.

BACKGROUND

Plaintiffs bring this action eight years after the conclusion of the CFE litigation, which

lasted thirteen years and challenged the educational opportunities afforded to students in New

York City. After a trial spanning seven months, which included the testimony of 72 witnesses

and 4,300 exhibits, the trial court determined that the State had violated Article XI, section 1 of

the New York Constitution (“the Education Article”) by failing to provide students in New York

City the opportunity for a sound basic education. CFE II, 100 N.Y.2d at 902. The court did so

only after those plaintiffs made a detailed showing of deficiencies in instructional inputs, such as

teaching, curricula, school facilities, classrooms, supplies, textbooks, libraries, and computers,

and outputs, such as test results and graduation rates, and found that the deficiencies in both

inputs and outputs reflected a district-wide failure caused by the State’s actions. CFE I, 86

N.Y.2d at 317; CFE II, 100 N.Y.2d at 903, 908-13.

In deference to the Legislature, the Court of Appeals did not order a specific funding

remedy in CFE, because it did not have “the authority, nor the ability, nor the will, to

micromanage education financing.” CFE II, 100 N.Y.2d at 925. Instead, it directed the State to

“ascertain the cost of providing a sound basic education in New York City,” to take steps to

reform school financing to ensure that New York City students have sufficient resources to

provide the opportunity for a sound basic education, and to enact accountability reforms. Id. at
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930. The Court of Appeals’ remedial order was limited to New York City, although it noted that

the State “may of course address statewide issues if it chooses.” at 928.

In response, the State commissioned a study to ascertain the cost of providing a sound

basic education statewide, and concluded that an additional $1.93 billion from all sources

(federal, state, and local) was required annually to provide a sound basic education in New York

City. In issuing its final CFE decision in 2006, the Court of Appeals deferred to the State’s

analysis as a reasonable cost study prepared by the elected branches and declared that “the

constitutionally required funding for the New York City School District includes additional

operating funds in the amount of $1.93 billion,” adjusted for inflation. The court did not order

the implementation of a specific budget.

The next year, then-Governor Spitzer and the Legislature passed the Budget and Reform

Act of 2007, which increased the resources available to school districts across the State. The Act

established foundation aida funding method based on a formula that reflects a per-pupil amount

adjusted for pupil needs and regional costs, while taking into consideration anticipated minimum

local contributions. N.Y. Educ. L. § 3602(4)(a). As expected, the Act called for significantly

more than what the Court of Appeals held was needed for a sound basic education in New York

City. See CFE III, 8 N.Y.3d at 33 (Rosenblatt, J., concurring) (explaining that the State is not

limited to the minimum of what it takes to provide a sound basic education and “[jiudging by

Governor Pataki ‘ s higher budgeting and the similarly heartening indications that Governor-elect

Spitzer will continue in a direction higher than the minimum, there is every indication that the

amounts dedicated will be well above the constitutional floor.”). The increases were planned to

be phased in over four years and to more than double the amount the Court of Appeals found was

needed for New York City schools. N.Y. Educ. L. § 3602; Am. Compi. ¶ 39, 41.

The State began phasing in foundation aid in the 2007-2008 school year. L. 2007, ch. 57,
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§13. Districts received $13.7 billion in foundation aid in 2007-2008 and $14.9 billion in 2008-

2009. N.Y. Educ. L. § 3602(4)(b)(2). This resulted in total State aid increases of over $3 billion

statewide in the first two years of implementation. N.Y. State Division of the Budget, 2007-

2008 Archive, http ://www.budget.ny.gov/ pubs/archive/fy07O8archive/fy0708schoolaid!

schoolaid.html; N.Y. State Division of the Budget, 2008-2009 Archive, http ://www.budget.ny.

gov/pubs/archive/fy0809archive/enacted0809/localities/schoolaid/schoolaid.html.

In 2009, facing severe financial circumstances due to the economic crisis afflicting the

entire nation, the State extended the time for implementation of foundation aid as contemplated

in 2007. L. 2009, ch. 57, § 13; N.Y. Educ. L. § 3602(4)(b). It also provided for modest

reductions in State education aid in the 2009-2010 (through a “Deficit Reduction Assessment”)

and 2010-2011 school years (through a “Gap Elimination Adjustment”), although those

reductions were mostly offset by federal funding. See American Recovery and Reinvestment

Act of 2009, Pub. L. 111-5, 123 Stat. 115 (Feb. 17, 2009), as amended Pub. L. 111-8, 123 Stat.

524 (Mar. 11, 2009), § § 14001 et çq. Due to further revenue constraints caused by the ongoing

economic difficulties as well as the expiration of temporary supplemental federal funding, the

Gap Elimination Adjustment was extended and expanded in 2011-20 12. In addition, the

Legislature enacted allowable growth limits permitting additional growth in State aid increases

each year based on the growth in New York State personal income. N.Y. Educ. L. §

3602(l)(dd); 3602(17)(c); 3602(18). Also in 2011-2012, the State implemented a gap

elimination restoration, which partially offset the gap elimination adjustment for the 2011-2012

school year. Beginning in the 2012-2013 school year, the State continued to implement annual

gap elimination adjustment restorations and other school aid increases, increasing school aid by

hundreds of millions of dollars per year in 2012-2013 and 2013-2014. N.Y. Educ. L. §

3602(17)(d)-(e). The recently passed budget for the 2014-2015 school year increased education
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funding by over $1.1 billion, including restoration of over $600 million to the gap elimination

adjustment and a foundation aid increase of over $250 million. On top of the $1.1 billion

increase, the budget also included $340 million in finding for universal pre-kindergarten

(payable on expenses incurred in the base or prior years). $ Memorandum to the Regents State

Aid Subcommittee on the 2014-15 Enacted Budget State Aid, April 28, 2014,

http ://www.regents.nysed.gov/meetings/20 14/ April20 14/413 sad 1 Revision2 .pdf.

Following enactment of the 2014-2015 budget, New York’s total State aid for education

is at an all-time historic high. See http://www.openbudget.ny.gov/schoolAidForm.html. In

addition, even without the full implementation of the increases contemplated in 2007, New York

State’s education spending per pupil still surpasses all other states in the nation. $çç Public

Education Finances: 2012, Governments Division Reports (May 2014),

http://www2.census.gov/govs/school/l2f33pub.pdf, Table 8. In fact, in 2012, the New York City

School District had the highest spending per student ($20,226) out of the one hundred largest

public elementary school systems in the country. $ http://www2.census.gov/govs/school/

l2f33pub.pdf, Table 18. This is almost three times the amount spent per pupil in New York City

in 1995-1996, the year CFE I was decided. See Statistical Tables, Public Elementary-Secondary

Education Finances: 1995-96, http ://www2 .census .gov/govs/school/ 96tables.pdf, Table 17

(noting New York City spending of $7,428 per pupil). In 2011-2012, estimated total

expenditures for public education in New York State, including those of the local and federal

governments, amounted to $58 billion. Total Expenditures and State Funds for Public

Elementary and Secondary Schools, http ://www.p 12 .nysed.gov/irs/statistics/public/20 12/

TABLE1O.pdf. New York State contributed almost $23 billion of that amount. Id. This is over

double the statewide expenditures from fiscal year 1995-1996, the year CFE I was decided. Id.

In continuing its commitment to education within available resources, the State’s recently
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passed budget includes a $1.1 billion — or 5.3% — increase in education aid for the 2014-2015

school year. High-needs school districts will receive nearly 70 percent of the increase.

“Governor Cuomo and Legislative Leaders Announce Passage of 2014-2015 Budget,”

http ://www.budget.ny. gov/pubs/press/20 1 4/pressRelease 1 4_enactedBudgetReleased.html.

This Action

Plaintiffs bring this action claiming that the State has violated its constitutional

obligations simply because the state aid increases contemplated in 2007 have not been fully

implemented. They assert two causes of action: (1) that Defendants have failed to comply with

the CFE decisions (Am. Compl. ¶ 191) and (2) that students statewide have been denied the

opportunity for a sound basic education in violation of the Education Article (Am. Compi. ¶J

193-197). Plaintiffs seek declaratory and injunctive relief compelling Defendants to establish and

maintain an education finance system that provides all students the opportunity for a sound basic

education by providing certain services and notifications, as well as nullifying the gap

elimination adjustment set forth in N.Y. Education Law § 3 602(17), the cap on state aid

increases set forth in N.Y. Education Law § 3602(l)(dd), the requirements regarding increases in

local property tax levies set forth in N.Y. Education Law § 3602(1)(dd) & 18, and the aid

withholding provisions of L. 2012, ch. 57, Part A, § 1 andL. 2013, ch. 57, Part A, § 1. For the

reasons stated below, Plaintiffs’ claims must be dismissed.

ARGUMENT

I. Standard of Review

“On a motion to dismiss pursuant to CPLR 3211, the court must accept the facts as

alleged in the complaint as true, accord plaintiffs the benefit of every possible favorable

inference, and determine only whether the facts as alleged fit within any cognizable legal

theory.” Wiesen v. New York Univ., 304 A.D.2d 459, 460 (1st Dep’t 2003) (citing Leon v.
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Martinez, 84 N.Y.2d 83, 87-88 (1994) (additional citations omitted)). However, “allegations

consisting of bare legal conclusions, as well as factual claims either inherently incredible or

contradicted by documentary evidence, are not entitled” to the assumption of truth or favorable

inferences. Ouatrochi v. Citibank, 210 A.D.2d 53, 53 (1st Dep’t 1994). The actual content of

laws, regulations and judicial opinions are subject to judicial notice. CPLR § 4511.

A motion to dismiss for lack of standing is properly brought pursuant to CPLR §

321 1(a)(3). Sterling v. Minskoff, 226 A.D.2d 125 (1st Dep’t 1996); Brach v. Harmony

Servs. Inc., 93 A.D.3d 748, 750 (2d Dep’t 2012). Once Defendants raise the issue of Plaintiffs’

standing, Plaintiffs bear the burden of demonstrating that they have standing to raise each of the

issues for which they seek judicial review. N.Y. State Ass’n of Nurse Anesthetists v.

Novello, 2 N.Y.3d 207, 211(2004); Soc’y of Plastics Indus. v. County of Suffolk, 77 N.Y.2d

761, 773 (1991); Uhlfelder v. Weinshall, 47 A.D.3d 169, 181 (1st Dep’t 2007).

II. Plaintiffs Do Not Have Capacity or Standing To Bring This Action

This action is brought by NYSER, an unincorporated association consisting of

individuals and organizations, together with parents of schoolchildren in nine districts in New

York State, who are themselves members of NYSER.2 Am. Compl. ¶ 5. However, NYSER

does not have the capacity or standing to bring the claims asserted.

In order to seek judicial review, Plaintiffs must establish capacity and standing, which are

2 According to the amended complaint, NYSER is made up of the following members: Center for Children’s
Initiatives, Class Size Matters, the Coalition for Asian American Children and Families, Community Education
Councils One, Three, Five, and Six in Manhattan, Community Education Councils Eight and Eleven in the Bronx,
Community Education Council Twenty-Three in Brooklyn, Community Education Councils Twenty-Six and
Twenty-Eight in Queens, Community Education Council Thirty-One in Staten Island, the Hudson Valley
Parent/Educator Initiative, Korean Americans for Political Advancement, the New York City Parents Union, New
York State Association of School Business Officials, New York State Council of School Superintendents, New York
State PTA, New York State School Boards Association, Padres Abogando por sus Ninos (Parents Advocating for
their Children), Parents for Public Schools of Syracuse, Inc., Reform Education Financing Inequities Today, Rural
Schools Association, Statewide School Finance Consortium, Yonkers Council of Parent Teacher Associations and
Parent Teacher Student Associations, and various unidentified individuals. Am. Compl. ¶ 5.
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threshold issues to be determined at the outset of any litigation. Hosp. for Joint Diseases v.

Travelers Prop. Cas. Ins. Co., 9 N.Y.3d 312, 321 (2007); Town of Riverhead v. N.Y. State Bd. of

Real Prop. Servs., 5 N.Y.3d 36, 41(2005). While the terms “capacity” and “standing” are often

used interchangeably, the concepts are not identical. Cmty. Bd. 7 v. Schaffer, 84 N.Y.2d 148,

154 (1994). “Standing’ is an element of the larger question of’justiciability’ . .. [which]

ensure[s] that the party seeking relief has a sufficiently cognizable stake in the outcome so as to

‘cast[] the dispute in a form traditionally capable of judicial resolution.” Id. at 154-55.

“Capacity,’ in contrast, concerns a litigant’s power to appear and bring its grievance before the

court.” at 155. Most NYSER members lack capacity and standing to bring this action.

A. School Districts and School Boards Lack Capacity To Bring This Action

The New York Court of Appeals has explicitly held that school districts and school

boards do not have the capacity to assert constitutional challenges against the State. City of

N.Y. v. State of N.Y., 86 NY.2d 286, 291 (1995); see also N.Y. State Ass’n of Small City

School Districts, Inc. v. State of N.Y., 42 A.D.3d 648, 650 (3d Dept. 2007) (dismissing claims by

school districts and school board members for lack of capacity and standing).

School districts and school boards make up many of the organizational members of

NYSER. $ç Am. Compi. ¶ 5(k) (The New York State School Boards Association, consisting of

unidentified public school districts and boards of cooperative educational services (BOCES) in

New York State); ¶ 5(n) (Reform Education Financing Inequities Today, a consortium of

unidentified school districts on Long Island); ¶ 5(o) (The Rural Schools Association, including

various unidentified school districts and BOCES units as members); ¶ 5(p) (The Statewide

School Finance Consortium, an organization composed of 420 unidentified school districts).

Such entities lack capacity to bring this suit. Plaintiffs cannot evade the prohibition on the

assertion of constitutional challenges by school districts and school boards by binding them
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together with individuals and various other groups. School districts’ and school boards’ lack of

capacity precludes them from bringing this lawsuit, whether on their own or as part of an

organization. Accordingly, any claim asserted by Plaintiffs on behalf of school districts or

school boards must be dismissed under CPLR § 321 1(a)(3), and NYSER must be dismissed.

B. The Vast Majority of Plaintiffs Do Not Have Standing To Bring This Action

The majority of NYSER’s remaining members do not have standing to pursue this action

because they do not allege that they have suffered an injury-in-fact. As the parties seeking

review, the burden of establishing standing falls squarely on Plaintiffs’ shoulders. N.Y. State

Ass’n of Nurse Anesthetists, 2 N.Y.3d at 211. As explained by the Court of Appeals:

[s]tanding is, of course, a threshold requirement for a plaintiff seeking to
challenge governmental action. The two-part test for determining standing
is a familiar one. First, a plaintiff must show “injury in fact,” meaning that
plaintiff will actually be harmed by the challenged administrative action.
As the term itself implies, the injury must be more than conjectural.
Second, the injury a plaintiff asserts must fall within the zone of interests
or concerns sought to be promoted or protected by the [constitutional and]
statutory provision under which the agency has acted.

Id. That an issue is of “vital public concern” does not, in and of itself, endow a party with

standing. Soc’y of Plastics Indus., 77 N.Y.2d at 769.

As an association, NYSER must demonstrate that it has organizational standing in order

to maintain this action. To establish such standing, NYSER “must show that at least one of its

members would have standing to sue, that it is representative of the organizational purposes it

asserts and that the case would not require the participation of individual members.” N.Y. State

Ass’n of Nurse Anesthetists, 2 N.Y.3d at 211. “The standing of an organization... to maintain an

action on behalf of its members requires that some or all of the members themselves have

standing to sue, for standing which does not otherwise exist cannot be supplied by the mere

multiplication of potential plaintiffs.” Matter of Dental Socy of State of N.Y. v. Carey, 61
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N.Y.2d 330, 333 (1984); see also Small City School Dists., 42 A.D.3d at 650 (“where no

member of the Association has the substantive right to bring suit against the State, the

Association cannot rely on its interests to predicate its right to bring this action”).

The only NYSER members with standing to bring this suit are those who have allegedly

suffered an injury-in-fact that is different from that of the public at large. See Transactive Corp.

v. N.Y. State Dep’t of Social Services, 92 N.Y.2d 579, 587 (1998); Rudder v. Pataki, 246 A.D.2d

183, 185 (3d Dep’t 1998), affd 93 N.Y.2d 273 (1999). Without allegations of injuries-in-fact

suffered by Plaintiffs, this Court lacks the power to adjudicate their claims, because entertaining

such a claim would be tantamount to “legislat[ing] through the courts.” Rudder, 93 N.Y.2d at

280; Transactive Corp., 92 N.Y.2d at 587. Plaintiffs have failed to meet this high bar.

1. Plaintiffs’ Sweeping Allegations Do Not Confer Standing

Plaintiffs’ blanket assertions concerning the State’s method of financing education are

inadequate to show harm and confer standing on NYSER. The only plaintiffs who could possibly

allege that they have suffered an injury by virtue of an alleged absence of educational

opportunities in various school districts are students in those districts and parents suing on their

behalf. In this case, theonly such plaintiffs are from the following districts: New York City,3

NYSER contains many New York City-based members which do not have standing to bring this action. See, e.g.,
Am. Compl. ¶ 5(a) (Center for Children’s Initiatives “advocates for access to publicly-funded, high quality pre
kindergarten programs for all three- and four-year-old children in the State of New York”); ¶ 5(b) (Class Size
Matters “advocates for smaller classes in New York City’s public schools and the nation as a whole.”); ¶ 5(c)
(Coalition for Asian American Children and Families “works in areas of child welfare, education, health, and youth
services on behalf of underserved families in the East Asian, South Asian, Southeast Asian, and Pacific Islander
communities in New York City”); ¶ 5(f) (Korean Americans for Political Advancement “promotes civil rights,
immigrant rights, economic justice and education for Korean-Americans in New York City”). Aside from the
amended complaint’s silence concerning any harm suffered by these organizations or their members, the amended
complaint also fails to allege that this action is representative of the organizational purposes of these organizations.
Similarly, this action is purportedly brought on behalf of Community Education Councils, which are “statutory
bodies that are responsible for establishing policies for the public schools . . . in accordance with the provisions of
N.Y. Education Law Art. 52-A” in community school districts in New York City, and cannot maintain this action.
Am. Compl. ¶ 5(d). The community district education councils each consist of twelve members, including two
members appointed by the borough presidents corresponding to the district who are residents of, or own or operate a
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Wyoming Central, Middletown, Rochester City, William Floyd, Spencer-Van Etten Central,

Yonkers, Syracuse City, and Hermon-Dekalb Central.4See Am. Compl. ¶J 6-20 (naming parents

suing on behalf of themselves and their children); see also Am. Compl. ¶ 5(g) (New York City

Parents Union); ¶ 5(1) (Padres Abogando por sus Ninos (Parents Advocating for their Children));

¶ 5(m) (Parents for Public Schools of Syracuse, Inc.).5 Out of the approximately 700 school

districts in New York State, those are the only nine for which there is a representative plaintiff.

Plaintiffs have not established standing to challenge the education provided to students in

any of the remaining approximately 691 districts. As discussed below, to state a claim under the

Education Article, Plaintiffs must allege, inter alia, deficiencies in educational opportunities

afforded to students on a district-by-district basis. However, Plaintiffs’ amended complaint rests

on broad, sweeping allegations not specific to any particular school district. See, e.g., Am.

Compl. ¶ 4 (“students in the City of New York and in other districts throughout the State of New

York are currently being denied the opportunity for a sound basic education”); ¶ 134 (“schools in

many other school districts in the State of New York lacked adequate resources . . .“); ¶J 135-36

(allegations concerning four districts “and numerous other rural, small city and suburban

districts”). While Plaintiffs purport to bring this action challenging education statewide, notably

absent from the amended complaint and its caption are plaintiffs from approximately 691 - over

business in, the district, and are individuals “with extensive business, trade, or education experience and knowledge,
who will make a significant contribution to improving education in the district”. N.Y. Education Law § 2590-c(l).
Nothing in the language of Article 52-A of the New York Education Law confers the Community Education
Councils with standing to sue for violations of the Education Article of the New York Constitution.
“No information concerning any other individual members of NYSER is alleged in the complaint.

While the amended complaint indicates that some member groups are composed of “parents,” it does not allege
that those parents sue on behalf of children attending public schools in any New York school district or that they
have suffered any injury as a result of the education financing system. To the extent that any individuals sue on
behalf of themselves, as parents, such claims must be dismissed for a lack of standing, because they have not alleged
any right that inheres to them, solely as parents, with respect to this lawsuit, or that they themselves have suffered
any harm. Therefore, any claims by parents who have not sued on behalf of their children must be dismissed.
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98% - of the almost 700 distinct, separate districts which comprise the State school system.6

It is axiomatic that an individual located in one school district cannot suffer harm by

virtue of the educational opportunities afforded or not afforded to students in other districts

elsewhere in the State. Therefore, Plaintiffs cannot plausibly assert that they have suffered any

injury as a result of alleged educational deficiencies in districts other than their own.

Accordingly, except for the nine districts in which the named individual plaintiffs reside, any

challenges concerning the remaining districts must be dismissed pursuant to CPLR § 3211(a)(3).

2. School StaffMembership in NYSER Does Not Confer Standing

Plaintiffs cannot establish standing based on school staffs membership in NYSER. ç

Am. Compl. ¶ 5(h) (The New York State Association of School Business Officials); ¶ 5(i) (The

New York State Council of School Superintendents); ¶ 5(j) (The New York State PTA).7These

members — unidentified superintendents, assistant superintendents, teachers, administrators, and

“school business officials and staff’ — fail to allege any constitutional injury suffered as a result

of the State’s education funding system. The amended complaint does not contain any

allegations of harm to these members except for generalized allegations concerning staff

reductions and purported surveys of superintendents indicating that budgetary pressures have

impacted instruction nor do they have a constitutional right which has allegedly been infringed.

Am. Compl. ¶J 70, 90, 92, 95-97, 137; but see Am. Compl. ¶ 130 (alleging that schools support

staff salaries with funclraisers, conceding that staff in certain districts have not been harmed).

These allegations, which do not claim that NYSER members have been affected in any way,

6 Nor are there allegations showing that any of these individuals have suffered any harm as a result of the education
financine system. See infra Part III.

The New York State PTA is alleged to be a “statewide organization of hundreds of thousands of parents, teachers,
administrators, students, and other child advocates in approximately 1600 local units and councils.” The amended
complaint does not identify any individual members, nor does it assert any connection to a particular school district
or any harm suffered. Thus, the New York State PTA does not have standing to pursue this action.
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much less suffered an injury-in-fact under the Education Article, are insufficient to establish

standing. See Faculty of City Univ. of N.Y. School at Oueen’s College v. Murphy, 140 Misc. 2d

525, 530-531 (Sup. Ct. N.Y. Co. 1988), affd, 149 A.D.2d 315 (lstDep’t 1989) (teachers not

directly impacted by denials of reappointment do not have standing to sue). Therefore, staff

membership does not confer standing on NYSER.

3. Plaintiffs Do Not Have Standing To Sue Based On Hypothetical Harm

Many of Plaintiffs’ claims speculate as to harm which may occur in the future and do not

allege actual harm suffered. See, e.g., Am. Compl. ¶ 91, 187, 191(e)-(f), 193(c)-(d). This is

insufficient to establish standing. For future injury to confer standing, its threat must be “real and

immediate” not “conjectural or hypothetical.” City of Los Angeles v. Lyons, 461 U.S. 95, 101-2

(1983); N.Y. State Ass’n of Nurse Anesthetists, 2 N.Y.3d at 213-215 (plaintiffs cannot maintain

action premised on claim that they “will likely be injured” and “future... hypothesized harm”

because such speculation and assumptions “lack[] the concreteness required for ‘injury in fact”);

Matter of Brunswick Smart Growth, Inc. v. Town of Brunswick, 73 A.D.3d 1267, 1268 (3d

Dep’t2010); see also Nenninger v. Port Jefferson, 509 Fed. Appx. 36, 39, (2d Cir. 2013).

Accordingly, any claims based on allegations of future harm must be dismissed.

III. Plaintiffs Fail To State An Education Article Claim

A. Plaintiffs Do Not Allege A Failure to Provide An Opportunity For A Sound
Basic Education On A District-by-District Basis

Plaintiffs fail to state a claim because their amended complaint is devoid of factual

allegations showing deficient educational opportunities afforded to students in every district in

New York State. To state a claim under the Education Article, Plaintiff must allege that each

challenged district fails to provide its students with the opportunity for a sound basic education.

Here, however. Plaintiffs purport to assert a broad, statewide challenge, without sufficiently

15



alleging that any specific district provides deficient opportunities sufficient to state a claim.

Without allegations of a district-by-district failure, Plaintiffs’ claims must be dismissed.

In N.Y. State Ass’n of Small City School Dists.. Inc., the Appellate Division for the

Third Department affirmed the dismissal of an amended complaint asserting Education Article

violations where the plaintiffs failed to allege a district-wide failure for any particular district in

which plaintiffs had standing to sue. The Third Department held that in order to state a claim

under the Education Article, plaintiffs must allege harm caused by a “district-wide failure” for

each particular district on which plaintiffs base their claim. N.Y. State Ass’n of Small City

School Dists., 42 A.D.3d at 65 1-52 (citing N.Y. Civ. Liberties Union v. State of N.Y., 4 N.Y.3d

175, 181-182 (2005) (“a claim under the Education Article requires that a district-wide failure be

pleaded”)). In particular, Plaintiffs must allege factual data, statistical support, or other

information concerning each specific district and the harm they allegedly experienced. jj This

requirement is based in part on the importance of maintaining the separation of powers and

ensuring that courts do not overstep their bounds. As the Court of Appeals stated in CFE II:

Given all of the jurisprudential constraints discussed above, we
begin our review of the trial court’s directives by rejecting the
provision that the remedy be statewide, and that variations in local
costs be taken into account. Courts deal with actual cases and
controversies, not abstract global issues, and fashion their
directives based on the proof before them. Here the case presented
to us, and consequently the remedy, is limited to the adequacy of
education financing for the New York City public schools, though
the State may of course address statewide issues if it chooses.

CFE II, 100 N.Y.2d at 928. Given that courts are powerless to adjudicate issues not squarely

before them, and given that only the Executive and the Legislature have the power to determine

state fiscal policy, any challenge to the funding system must include district-specific allegations

of constitutional injury in order to put an actual issue before the court which Plaintiffs have

standing to assert. See CFE III, 8 N.Y.3d at 33 (Rosenblatt, J., concurring) (noting that a
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statewide approach to educational issues is “best left to the Executive and Legislature.”).

Plaintiffs do not allege harm on a district-by-district basis as required. Instead, the

amended complaint is silent as to the educational opportunities afforded to students in nearly

every district in the State. Out of approximately 700 districts, Plaintiffs only include allegations

concerning five districts, and those allegations are insufficient to state a claim. Remarkably,

Plaintiffs devote a scant six paragraphs in their amended complaint to the approximately 699

“School Districts in the Rest of New York State” outside of New York City. Am. Compl. ¶J

134-139. Those six paragraphs refer to Buffalo, 8 Rochester, Syracuse, Yonkers, and

unidentified “rural, small city and suburban districts” without differentiating between districts,

and without providing sufficient detail to state a claim for any district. a Part III.B.

Plaintiffs are obligated to plead facts sufficient to apprise Defendants which districts’

educational opportunities are challenged and what claims are asserted against them. Scç CPLR §

3013. Plaintiffs cannot assert a statewide claim based on “most districts” without identifying the

challenged districts. Plaintiffs’ generalized allegations, which ignore approximately 695 districts

in the State, are insufficient, and their claims must be dismissed. See Deep v. Urbach, Kahn &

Werlin LLP, 19 Misc. 3d 1142(A) (Sup. Ct. Albany Cty. 2008) (“defendants cannot be expected

to respond in a meaningful way to generic allegations”).

B. Plaintiffs’ Narrow Focus on Funding Ignores The Requirements Of Pleading
An Education Article Claim

In order to maintain a claim under the Education Article, Plaintiffs must first allege that

students in their districts are not receiving the opportunity for a sound basic education, which

consists of “the basic literacy, calculating, and verbal skills necessary to enable children to

eventually function productively as civic participants capable of voting and serving on a jury.”

There is no plaintiff with standing to challenge the educational opportunities provided to students in Buffalo.
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CFE I, 86 N.Y.2d at 316. Plaintiffs ignore this foundational requirement, and instead primarily

base their claims on allegations concerning the statewide education financing system. Without

the requisite assertion of educational deficiencies in the specific districts in which they have

standing, Plaintiffs fail to state a claim under the Education Article.

“A viable cause of action against the State under the Education Article has been

recognized where it can be demonstrated that, through some ‘gross and glaring inadequacy’ in

their schools, students are being deprived of their right to a ‘sound basic education.” N.Y. State

Ass’n of Small City School Dists., Inc., 42 A.D.3d at 65 1-652 (citing Paynter v. State of N.Y.,

100 N.Y.2d 434, 439 (2003); Board of Educ., Levittown Union Free School Dist. v. Nyguist, 57

N.Y.2d 27, 48 (1982)). To state such a cause of action, Plaintiffs must allege, “first, that the State

fails to provide them a sound basic education in that it provides deficient inputs--teaching,

facilities and instrumentalities of learning--which lead to deficient outputs such as test results

and graduation rates; and, second, that this failure is causally connected to the funding system.”

Paynter, 100 N.Y.2d at 440.

Accordingly, the starting point for determining whether Plaintiffs have stated a claim is

evaluating whether Plaintiffs have alleged that students in their districts were denied the

opportunity for a sound basic education. This requires specific allegations of deficient inputs and

outputs in their particular district. Then, Plaintiffs must allege a causal connection between the

purported educational deficiencies and the funding system. A complaint which merely alleges

reductions in financing, without alleging educational deficiencies, cannot proceed. CFE I, 86

N.Y.2d at 318. Here, Plaintiffs’ failure to allege facts showing that students in their districts were

not provided the opportunity for a sound basic education mandates the dismissal of their claims.

Plaintiffs’ generalized allegations are inadequate, especially when compared to

allegations deemed sufficient to state an Education Article claim by the Court of Appeals and the
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Third Department. Plaintiffs must meet an extremely high burden for such claims to proceed. In

determining the sufficiency of the CFE complaint, the Court of Appeals described the detail of

the allegations concerning deficiencies in the education received by New York City students:

According to plaintiffs, New York City students are not receiving
the opportunity to obtain an education that enables them to speak,
listen, read, and write clearly and effectively in English, perform
basic mathematical calculations, be knowledgeable about political,
economic and social institutions and procedures in this country and
abroad, or to acquire the skills, knowledge, understanding and
attitudes necessary to participate in democratic self-government
(plaintiffs’ amended complaint, record on appeal, at 64-65).

Plaintiffs support these allegations with fact-based claims of
inadequacies in physical facilities, curricula, numbers of qualified
teachers, availability of textbooks, library books, etc. On the basis
of these factual allegations, and the inferences to be drawn
therefrom, we discern a properly stated cause of action sufficient to
survive a motion to dismiss and to permit this portion of the action
to go forward.

CFE I, 86 N.Y.2d at 3 18-19. Similarly, in Hussein v. State of N.Y., 81 A.D.3d 132, 136 (3d

Dept. 2011), affd 19 N.Y.3d 899 (2012), a claim was allowed to proceed where the complaint

was “replete with detailed data allegedly demonstrating, among other things, inadequate teacher

qualifications, building standards and equipment, which illustrate glaring deficiencies in the

current quality of the schools in plaintiffs’ districts and a substantial need for increased aid.”

In stark contrast, Plaintiffs’ amended complaint fails to include detailed, fact-based

claims of inadequacies in teacher qualifications, physical facilities, curricula, or the availability

of books or supplies to allege that students in hundreds of districts are not receiving the

opportunity for a sound basic education. Rather, the amended complaint is completely silent as

to “gross and glaring inadequacies” in the educational opportunities offered to students

throughout the State’s districts. Without such allegations, Plaintiffs’ claims cannot survive.

The requirement of specific, fact-based allegations of educational deficiencies in order to
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sustain an Education Article challenge is meant, in part, to alleviate the concern that the CFE

holdings would “inspire a host of imitators throughout the state.” CFE II, 100 N.Y.2d at 932

(referencing the dissent). Due to the potential for abuse, the Court of Appeals noted the unique

circumstances that allowed the CFE plaintiffs to pursue their claims in court:

Plaintiffs have prevailed here owing to a unique combination of
circumstances: New York schools have the most student need in
the state and the highest local costs yet receive some of the lowest
per-student funding and have some of the worst results. Plaintiffs
in other districts who cannot demonstrate a similar combination
may find tougher going in the courts.

Id. Thus, it is the exception, not the norm, for an Education Article claim to proceed.

The Court of Appeals’ language serves as a caution to trial courts considering the

viability of an Education Article claim. Courts must be extremely cautious to avoid transforming

themselves into permanent overseers of educational funding, which is a legislative function. For

that purpose, the Court of Appeals has been clear that courts should not interfere with education

financing unless plaintiffs can prove all elements of a constitutional violation. The requirement

that a complaint’s allegations meet these stringent requirements in order to proceed serves as a

gatekeeping function and ensures the proper separation of powers.

As discussed above, at best, Plaintiffs only have standing to bring suit based on the

educational opportunities provided to students in the following districts: New York City,

Wyoming, Middletown, Rochester, William-Floyd, Spencer-Van Etten, Yonkers, Syracuse, and

Hermon-Dekalb. However, the amended complaint is completely silent as to the educational

opportunities provided to students in Wyoming, Middletown, William-Floyd, Spencer-Van

Etten, or Hermon-Dekalb. Without any allegations concerning those districts’ inputs and

outputs, much less gross and glaring inadequacies in educational opportunities afforded to

students in those districts, any claims based on those districts must be dismissed. With respect to
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the remaining districts for which Plaintiffs claim standing - Rochester, Yonkers, Syracuse, and

New York City - Plaintiffs’ allegations are insufficient to state a claim.

1. Rochester and Yonkers

Plaintiffs fail to state a claim that students in Rochester or Yonkers are not receiving an

opportunity for a sound basic education. The amended complaint only contains five paragraphs

concerning those districts, all of which group them together with other districts. Am. Compl. ¶J

135, 136, 138, 139, 146. Critically, none of those paragraphs contain a single factual allegation

concerning the inputs into the Rochester or Yonkers district. The amended complaint is

completely silent as to the teaching, curricula, facilities, classrooms, or instrumentalities of

learning specific to Rochester or Yonkers. See Am. Compi. ¶ 136; CFE I, 86 N.Y.2c1 at

317; CFE II, 100 N.Y.2d at 908-913. Instead, the sole factual allegations specific to the

Rochester and Yonkers school districts are: (1) the percentage of third through eighth graders

who were proficient on the English Language Arts achievement test in 2013 and (2) the 2013

graduation rate for students who entered ninth grade in 2008. Am. Compi. ¶J 13 8-139. Those

two statistics, which only concern one school year and one single test, are hardly “gross and

glaring inadequacies” sufficient to state a claim. $ç CFE I, 86 N.Y.2d at 317 (“[p]erformance

levels on [standardized tests] are helpful but should also be used cautiously as there are a myriad

of factors which have a causal bearing on test results.”). Plaintiffs cannot merely rely on test

scores from assessments that reflect higher standards than that of a sound basic education. CFE

II, 100 N.Y.2d at 907 (recognizing that the Board of Regents can and does draft standards that

“exceed notions of a minimally adequate or sound basic education,’ so that proof that schools do

These combined allegations also include Buffalo. However, there are no plaintiffs with standing to assert claims
challenging the educational opportunities afforded to students in Buffalo, and thus any such challenge must be
dismissed. The amended complaint does not include factual allegations concerning the educational opportunities
provided in any other district in the State aside from Rochester, Yonkers, Buffalo, Syracuse, and New York City.
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not comply with such standards’ may not, standing alone, establish a violation of the Education

Article.”) (quoting CFE I, 86 N.Y.2d at 317).b0 There are no factual allegations concerning

other test results or graduation rates for any other years. Thus, Plaintiffs have failed to state a

claim with respect to Rochester and Yonkers, and such claims must be dismissed.

2. Syracuse

The allegations concerning the Syracuse City School District are similarly deficient. The

amended complaint only contains one paragraph concerning the “inputs” into the Syracuse City

School District. Am. Compl. ¶ 92. That sole paragraph merely contains nonspecific allegations

vaguely alluding to class sizes, lack of staff and services, and custodial cutbacks without alleging

concrete facts concerning actual class sizes, how staff numbers compare to actual need, or how

students in the district are adversely affected. Further, two statistics concerning one test score

and the graduation rate in a single year are insufficient to show a lack of educational

opportunities. See Am. Compl. ¶J 138, 139. Plaintiffs’ generic allegations fall far short of the

detailed allegations necessary to show “gross and glaring inadequacies” as required for their

amended complaint to avoid dismissal.

Moreover, Plaintiffs’ conclusory allegation that “[a]t the time that the Court of Appeals

issued its orders in the CFE litigation, Syracuse, like New York City, lacked sufficient resources

to provide its students the opportunity for a sound basic education. To remedy this constitutional

deficiency, the Budget and Reform Act of 2007 committed the state to increase its aid to the

Syracuse school district. . . .“ is disingenuous and does not support Plaintiffs’ claims. Am.

10 Plaintiffs rely on these test scores and graduation rates to state a claim, yet conversely allege that “high scores in
the current year does not provide a rational indication that its schools are adequately funded, since most of these
scores reflect cumulative results that were developed over all of the years of a student’s educational career. The full
impact of a current budget reduction will not be fully reflected in these outcome measures for years to come.” Am.
Comp. ¶ 177(a). Thus, it is disingenuous for Plaintiffs to use graduation rates of students who entered high school
in 2007 or 2008 to allege that reductions in aid in 2009 adversely affected those rates.
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Compi. ¶ 85. The CFE litigation’s sole focus was the New York City School District. Contrary

to Plaintiffs’ allegations, none of the CFE courts made any findings concerning the educational

opportunities provided to students in Syracuse. Thus, any challenges to the educational

opportunities provided to students in the Syracuse must be dismissed.

3. New York City

The allegations concerning the New York City School District are also insufficient to

state a claim. While the amended complaint includes allegations concerning certain deficiencies

in the “inputs” or resources available in New York City, it does not contain sufficient allegations

linking those alleged deficiencies to the “outputs” of the New York City School District, nor do

Plaintiffs allege facts showing that any alleged inadequacies are caused by the total education

funding provided to New York City. a Part IJI.C. Plaintiffs fail to allege facts sufficient

to show that the “outputs” of the New York City School District are deficient, but instead rely on

two summary allegations. See Am. Compl. ¶J 132-133. First, Plaintiffs rely on allegations of

the results of one test in a single year without alleging any correlation between those results and

the opportunity for a meaningful education that prepares students for civic participation. Second,

Plaintiffs rely upon one single year’s graduation rate of students who entered high school two

years before the 2009 budgetary decisions at issue in this case.11 In addition, Plaintiffs rely upon

the percentage of students meeting the aspirational college and career readiness standard

established by the Board of Regents applicable to that single year, even though the Court of

Appeals in CFE II determined that the higher standards established by the Board of Regents are

not the measure of a sound basic education. CFE II, 100 N.Y.2d at 907. Those allegations are

insufficient to state a claim and any challenges to the educational opportunities provided to

The graduation rate alleged in Plaintiffs’ complaint is significantly higher than the graduation rate relied upon in
CFE. Campaign for Fiscal Equity, et al. v. State of New York, 187 Misc.2d 1, 60-64 (Sup. Ct. N.Y. Co. 2001).



students in the New York City School District must be dismissed.

C. Plaintiffs Fail To Al1ee That Any Educational Deficiencies Were Caused By
The State Funding System

Even if Plaintiffs had met their burden and alleged that students in certain districts were

not receiving the opportunity for a sound basic education, they have not alleged that the State’s

education funding system caused those alleged deficiencies. To prove a claim under the

Education Article, “plaintiffs will have to establish a causal link between the present funding

system and any proven failure to provide a sound basic education.” CFE I, 86 N.Y.2d at 318.

Here, however, Plaintiffs criticize the departure from the 2007 State aid goals without alleging

that the total funding provided to any specific district at any time caused any purported

deficiencies in education. That narrow focus is misguided, and fails to take into account the total

funding from all sources (including state, federal, and local sources) to each challenged district.

While Plaintiffs make broad-brushed allegations that the State is not providing sufficient

funding for schools, they fail to support their claims with specific factual allegations concerning

the amounts provided to any specific district. In fact, some of Plaintiffs’ allegations concerning

the purported lack of funding specifically exclude the districts with representative plaintiffs. See

Am. Compl. ¶ 83, 137 (noting that a report and survey concerning alleged underfunding did not

include New York City, Rochester, Syracuse, and Yonkers).

While the amended complaint is silent as to the total funding received by particular

districts, the few allegations recognizing that funding comes from multiple sources do not

support Plaintiffs’ claims. For example, Plaintiffs acknowledge that federal funding made up for

most of the decreases experienced in the years following the 2008 economic downturn. Am.

Compl. ¶J 47, 51. They fail to allege that the remaining decrease caused students in any

particular district to be deprived of the opportunity for a sound basic education. Further, any
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alleged failure of some unidentified localities to provide an anticipated contribution does not

relieve Plaintiffs of their burden of showing that total funding was insufficient to deny students

in particular districts the opportunity for a sound basic education.’2 Plaintiffs cannot rely on their

misguided interpretation of the 2007 Budget and Reform Act to evade their pleading obligations.

Also fatal to Plaintiffs’ claims is their admission that some districts are receiving

sufficient funding to provide students with the opportunity for a sound basic education. S Am.

Compl. ¶ 134 (“schools in many other school districts in the state of New York lacked adequate

resources to provide their students the opportunity for a sound basic education.”); ¶ 189

(“Although state aid to most school districts is still substantially below the level needed to

provide all students the opportunity for a sound basic education. . .“) (emphasis added). This is

internally inconsistent — Plaintiffs simply cannot make the bald assertion that education funding

is insufficient statewide while at-the same time distinguishing between districts with

(purportedly) sufficient and insufficient resources.

Without factual allegations detailing the amount spent on education in the districts where

Plaintiffs may have standing, Plaintiffs will be unable to establish causation, and thus their

claims must be dismissed. With respect to Rochester and Yonkers, the amended complaint is

completely devoid of allegations concerning the total funding provided to those districts. Thus,

those claims must be dismissed. With respect to Syracuse, Plaintiffs’ allegations do not support

a causal connection between funding and deficient educational opportunities. In fact, the

amended complaint alleges that Syracuse received “millions of dollars” from Say Yes to

Education, an organization which provided educational support and services to the district, such

as pre-school, after-school, and sunimer school programs. Am. Compl. ¶ 86. However, despite

12 Plaintiffs also ignore the fact that the State does not reduce foundation aid based on an expected federal
contribution even though federal aid provides approximately 8% of education costs. See Am. Compi. ¶ 56.
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these developments, Plaintiffs allege that Syracuse lacks sufficient resources to provide its

students with the opportunity for a sound basic education because of a lack of staff and services,

such as after-school and summer school services. Am. Compl. ¶J 9 1-92.

These contradictory allegations mandate the dismissal of any challenge premised on the

Syracuse district. On the one hand, Plaintiffs allege that Syracuse received an influx of millions

of dollars, and a combination of new money and cost-cutting mechanisms enabled it to reform its

education system in a successful manner. On the other hand, Plaintiffs allege that Syracuse has

not received enough State aid to provide its students with the opportunity for a sound basic

education. There is no distinction between purportedly successful and unsuccessful time periods,

nor are there any facts concerning the total funding provided to Syracuse during any time period.

Similarly, Plaintiffs do not allege a causal connection between the total funding provided

to the New York City School District and any purported educational deficiencies. In fact,

Plaintiffs acknowledge that New York City has increased its education aid and has received

federal funding for education, yet disregard their obligation to allege facts concerning the total

amount provided to the district. Am. Compl. ¶ 61, 66. That admission, together with the

amended complaint’s silence as to the total funding provided to that district, is in contravention

of the pleading standards required to assert an Education Article claim. Plaintiffs’ failure to

allege facts concerning the total funding provided to New York City or facts connecting the total

funding to any purported deficiencies in educational opportunities is fatal to Plaintiffs’ claim.

As such, the amended complaint is devoid of factual allegations demonstrating a causal

connection between the total funding provided to any school district and any purported

educational deficiencies, and thus Plaintiffs have not stated a claim with respect to any district.

Accordingly, Plaintiffs’ claims must be dismissed in their entirety.
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IV. Courts Do Not Have The Authority To Order The Legislature To Implement A
Specific Education Budget

Plaintiffs base their case on a fundamental misconception of education funding in this

State. As discussed above, foundation aid as contemplated by the Budget and Reform Act of

2007 was not a calculation of the cost of a sound basic education. However, the amended

complaint rests on the unfounded premise that any act reducing education funding below the

2007 goals is per se a violation of the Education Article, essentially arguing that the Legislature

would calculate the cost of providing the opportunity for a sound basic education minutely and

exactly in the establishment of foundation aid, and then intentionally underfund schools in

violation of the Constitution. Plaintiffs ask this Court to strike down any statutory provisions

which reduce aid to school districts below the amounts contemplated in the formula enacted in

2007. In doing so, they ignore the separation of powers doctrine integral to our democracy, and

ask this Court to overstep its bounds and usurp the roles of the Executive and Legislature.

The Court of Appeals has continually recognized the need for the judiciary to respect the

separation of powers principle:

The concept of the separation of powers is the bedrock of the
system of government adopted by this State in establishing three
coordinate and coequal branches of government, each charged with
performing particular functions. The Constitution’s aim “is to
regulate, define and limit the powers of government by assigning
to the executive, legislative and judicial branches distinct and
independent powers,” thereby ensuring “an even balance of power
[among] the three.” The separation of the three branches is
necessary “for the preservation of liberty itself,” and “[i]t is a
fundamental principle of the organic law that each department
should be free from interference, in the discharge of its peculiar
duties, by either of the others.”

Matter of Maron v Silver, 14 N.Y.3d 230, 258 (2010) (citations omitted). This is especially

crucial in the education realm. Levittown, 57 N.Y.2d at 50 (courts must maintain “a disciplined

perception of the proper role of the courts in the resolution of our State’s educational problems”).
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“The determination of the amounts, sources, and objectives of expenditures of public moneys for

educational purposes, especially at the State level, presents issues of enormous practical and

political complexity, and resolution appropriately is largely left to the interplay of the interests

and forces directly involved. . . in the arenas of legislative and executive activity.” j at 38-39.

While courts are not entirely without power to intervene in the state budget, they may do

so “only in the narrowest of instances.” CFE III, 8 N.Y.3d at 29. Even where a constitutional

violation is found, courts “must avoid intrusion on the primary domain of another branch of

government” in fashioning a remedy. RI. at 28. Deference to the Legislature, which has the

constitutional authority to pass budget bills, is crucial because it is “in a far better position than

the Judiciary to determine funding needs throughout the state and priorities for the allocation of

the State’s resources.” Id. at 29. Judicial restraint recognizes that the Legislature “must consider

that any action it takes will directly or indirectly affect its other commitments” when determining

budgetary matters. CFE II, 100 N.Y.2d at 930, n.lO. Such prioritization and allocation of

resources is within the exclusive domain of the Legislature, free from intrusion by the judiciary.

Campaign for Fiscal Equity, Inc. v. State of N.Y., 29 A.D.3d 175, 185 (1st Dep’t 2006)

(“without the ability or the authority to review the entire state budget, ‘it is untenable that the

judicial process . . . should intervene and reorder priorities, allocate the limited resources

available, and in effect direct how the vast [city and state] enterprise[s] should conduct [their]

affairs”) (citing Jones v Beame, 45 N.Y.2d 402, 407 (1978)).

Since CFE, the Court of Appeals has continued to tread carefully when deciding cases

involving state budget issues. For example, in Matter of Maron, 14 N.Y.3d at 230, the judiciary

and the State Senate sought salary adjustments for the state’s judges, claiming that the

Legislature’s failure to raise judicial compensation violated various constitutional provisions.

The Court of Appeals agreed that the judiciary was entitled to a compensation adjustment, and
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held that judicial compensation, when addressed by the Legislature in budget deliberations, could

not depend on unrelated policy initiatives or legislative compensation adjustments. In doing so,

however, the Court of Appeals was careful to “strike the appropriate balance between preserving

the independence of the Judiciary and avoiding encroachment on the budget-making authority of

the Legislature.” Matter of Maron, 14 N.Y.3d at 263. It made clear that while the determination

of whether the Legislature met its constitutional obligations was within the province of the court,

the budgetary decisions were within the province of the Legislature. 4 Accordingly, the Court

of Appeals refused to direct an increase in compensation. jçj.

Here, Plaintiffs ask this Court to compel the implementation of specific appropriation

levels and nullify any statutory provision that could potentially reduce school aid under what was

contemplated in 2007. Such intrusion into the budget process is exactly what the Court of

Appeals refused to do in Maron. Plaintiffs are essentially requesting that this Court direct the

full implementation of the formula envisioned in 2007, and prohibit the elected branches from

making any adjustments based on economic realities, adjustments of aspirational funding goals,

shifting priorities, federal or other third-party educational funding, or any other basis. Such

relief is outside the authority of this Court.

Moreover, even if foundation aid as envisioned by the Budget and Reform Act of 2007

had been a calculation of the minimum funding necessary to provide the opportunity for a sound

basic education at that time, which Defendants dispute, that formula was established over seven

years ago, and Plaintiffs cannot continue to rely on that calculation in perpetuity going forward

to evade the pleading requirements of an Education Article claim. Plaintiffs are still bound by the

precedent set forth by the Court of Appeals which requires them to allege that they have suffered

a harm in order to maintain an action, and they must allege that they have been deprived of the

opportunity for a sound basic education, or else their claim fails. Plaintiffs cannot seek the
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nullification of budgetary statutes under the Education Article without showing that such statutes

have caused them harm. Plaintiffs fail to allege that any of the statutes at issue deprive them of

their right to an opportunity for a sound basic education, and thus their claims fail.

A. Plaintiffs Do Not Allege That Any Students Have Been Denied The
Opportunity For A Sound Basic Education Because of the Property Tax Cap

Plaintiffs’ claim that the “property tax cap,” codified at N.Y. Education Law § 2023-a,

violates the Education Article must be dismissed.’3 In reality, section 2023-a does not establish a

hard cap, but establishes a threshold beyond which a school district must engage in certain

procedures to adopt a budget that will require a tax levy that exceeds the allowable limit. The

Education Article does not provide a right of action challenging State laws governing the nature,

extent, and manner in which local districts can fund and deliver educational services in their

public schools. Under Levittown, disparities in wealth or ability to provide local funding do not

violate the Education Article. 57 N.Y2d at 47-48. The “property tax cap” is consistent with

precedent permitting locally individualized funding decisions in recognition of the partnership

between the State and local districts in delivering education; the statute continues this partnership

while also addressing the staggering increase in local property taxes.

Plaintiffs make no allegation that they have suffered any harm as a result of the “tax cap.”

As an initial matter, the “tax cap” does not apply to the four districts (New York City, Yonkers,

Syracuse, and Rochester) for which there is a representative plaintiff and for which there are any

factual allegations — however insufficient — concerning the provision of educational

opportunities. See supra Parts Il-Ill; N.Y. Educ. Law § 2023 -a(2)(h); Am. Compl. ¶

193(f) (recognizing that the “tax cap” does not apply to the New York City, Yonkers, Rochester,

13 There is an action pending in Supreme Court, Albany County challenging the constitutionality of the “property tax
cap” on various grounds, including under the Education Article. N.Y. State United Teachers v. The State of N.Y.. et
aL, Index Number 963-13. A motion to dismiss is pending in that action.



or Syracuse districts). Further, there are no allegations in the amended complaint concerning any

specific harm suffered by students in any district as a result of the “tax cap.” The majority of the

allegations concerning the tax cap are conclusory and speculative. $çç Am. Compl. ¶J 186-188

(allegations concerning unidentified districts which purportedly desire to raise taxes, or “may”

desire to raise taxes “in the future” without indicating whether they made an any attempt to raise

taxes or whether any such attempt action had an impact on a school districts in which Plaintiffs

are located). Plaintiffs’ allegations concerning the tax cap are not specific to any district, nor do

they allege any concrete harm suffered by any plaintiff or by any other individual in any specific

district. See Am. Compl. ¶J 56, 186 (referring to “some” districts). In fact, Plaintiffs concede

that the “cap” is not entirely prohibitive on districts’ abilities to raise money through property

taxes, because in fact, some districts have done so. See Am. Compl. ¶ 57 (“For the current

school year. . . ten districts achieved the 60% supermajority vote necessary to approve the

increases that the school board thought was necessary to meet student needs”); ¶ 187 (“Last year,

only ten. . . school districts in the state enacted budgets that exceeded the cap”). Without factual

allegations that the tax cap has prevented specific districts from receiving funding adequate to

provide students with the opportunity for a sound basic education, Plaintiffs fail to state a claim.

B. Plaintiffs Do Not Allege That Any Districts Are Failing to Provide Their
Students With The Opportunity For A Sound Basic Education Due To The
State Aid Cap

The amended complaint is silent as to any factual allegations showing how the cap on

state aid increases (N.Y. Educ. Law § 3602(l)(dd)) has adversely affected any of the individual

plaintiffs’ school districts. Despite Plaintiffs’ sprawling amended complaint, there are only two

allegations relating to the state aid cap. $c Am. Compl. ¶ 54 (“In 2011-2012, the legislature also

adopted a cap on annual increases in state aid to education that permits state aid to increase

annually by no more than the increase in personal income in the state for the previous year
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¶ 56 (“The cap on state-aid increases precludes the state from providing appropriate levels of

foundation funding.”). Those conclusory allegations do not establish a cause of action. The

allegations concerning the state aid cap merely speculate as to future injury, which is insufficient

to confer standing. See supra Part II. Plaintiffs’ speculations also ignore the fact that the State

budget is determined annually, and thus the maintenance of the aid cap, as well as other

adjustments to State aid, are subject to potential modification or elimination every year in the

process of developing process of the annual State budget, based on the unique facts and

circumstances existing at that time.14 Again, Plaintiffs premise their challenge on the erroneous

presumption that the 2007 goals are the benchmark from which funding cannot deviate. There

are no allegations in the amended complaint of any harm suffered as a result of the state aid cap,

and thus Plaintiffs’ claim must be dismissed.

C. Plaintiffs Fail To Allege That Any Districts Are Failing to Provide Their
Students With The Opportunity For A Sound Basic Education Due To The
Gap Elimination Adjustment

Plaintiffs ask this Court to nullify the gap elimination adjustment, a statutory provision

which seeks to close the gap between budgeted State expenditures and revenues available to

support them. Plaintiffs, however, fail to allege that the gap elimination adjustment is the cause

of any Education Article violation. Plaintiffs’ amended complaint does not contain any

allegations of how the gap elimination adjustment has specifically affected any district in the

State, much less the districts where Plaintiffs claim standing. There are no allegations specifying

the financial impact in any district as a result of the gap elimination adjustment, or how such gap

14 In fact, in the last two budgets, the state aid cap was exceeded after enactment of language in appropriation bills
that provided appropriations in excess of the cap, notwithstanding any other provision of law to the contrary. See L.
2013, ch. 53, § 1, at pp. 160-174; L. 2014, ch. 53, § 1, at pp. 158-172; Memorandum to the Regents State Aid
Subcommittee on the 2014-15 Enacted Budget State Aid, April 28, 2014,
http://www.regents.nysed.gov/meetings/2014/April20 14/413 sad 1 Revision2.pdf, at p. 3.



elimination adjustment affected inputs or outputs in schools in those districts. The amended

complaint is silent as to whether the individual plaintiffs’ districts, or any other districts, received

contributions from other sources to make up for the gap elimination adjustment reductions,

although they acknowledge that federal funding made up for most of the gap in certain years.

See Am. Compl. ¶J 47, 51. The mere fact that the gap elimination adjustment resulted in a

deviation from the 2007 state aid goals is inadequate to state a claim. Plaintiffs’ failure to allege

a causal connection between district-wide educational deficiencies and the educational financing

system mandates the dismissal of their claims.

D. Plaintiffs Fail To Allege That Certain Aid Withholding Provisions Constitute
A Denial of A Sound Basic Education

To the extent Plaintiffs claim that the State has not complied with the Court of Appeals’

decisions in CFE because the State withheld an increase in 2012-13 State aid funding from New

York City due to the City’s failure to implement a plan for conducting annual professional

performance reviews (“APPR”) of teacher and principals (Am. Compl. ¶ 131, 191(g)), such

claim is without merit.15 As discussed above, to state a claim, Plaintiffs must show a “causal link

between the present funding system and any proven failure to provide a sound basic education.”

CFE I, 86 N.Y.2d at 318. Plaintiffs’ amended complaint complains of a one-time withholding of

increased aid due to New York City’s failure to adopt an APPR plan, yet tellingly, does not

allege that the withholding continues. Further, Plaintiffs do not show any effects of the

withholding alone or in the context of other aid, and fail to allege that total funding from all

sources was inadequate in any given year due to the APPR legislation.

This same claim, improperly, is also asserted by two of the same Plaintiffs herein, with others, in the action
Aristv-Farer v. State of New York, Sup. Ct., N.Y. County, Index No. 13-100274. This Court recently denied the
State’s motion to dismiss in that action and the matter is on appeal to the Appellate Division, First Department.
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V. Plaintiffs May Not Bring This Action to Enforce CFE

Plaintiffs’ First Cause of Action asserts that “defendants have failed to comply with the

specific decisions and orders of the Court of Appeals in CFE I, CFE II, and CFE III.” Am.

Compi. ¶ 191. Plaintiffs have failed to state a cause of action to enforce the CFE litigation, and

the First Cause of Action must be dismissed.

A. Plaintiffs Cannot Maintain A Statewide Cause of Action Based on CFE

Any attempt by Plaintiffs to state a cause of action based on the alleged failure of the

State to “comply with CFE” with respect to districts outside of New York City must be rejected

by the Court.’6 See, e.g., Am. Compi. ¶ 191. The CFE litigation only applied to the New York

City School District, and there was never an adjudication as to whether any district besides New

York City failed to provide the opportunity for a sound basic education. CFE II, 100 N.Y.2d at

928 (“we begin our review of the trial court’s directives by rejecting the provision that the

remedy be statewide... the case presented to us, and consequently the remedy, is limited to the

adequacy of education financing for the New York City public schools”). Therefore, Plaintiffs

cannot rely on CFE to allege a statewide failure for every district in the State, since CFE made

no such determination with respect to any district besides New York City. $c Small City

School Dists., 42 A.D.3d at 65 1-52 (citing N.Y. Civ. Liberties Union, 4 N.Y.3d at 181-182).

B. Plaintiffs Have Not Alleged That Defendants Failed to Comply With CFE III

Plaintiffs fail to state a claim concerning non-compliance with CFE with respect to New

York City. The crux of Plaintiffs’ claim concerning the State’s purported non-compliance with

CFE is the departure from the 2007 state aid goals. As discussed above (supra Part IV),

16 Plaintiffs’ first cause of action does not indicate whether it applies to the New York City School District or any
other district. As described above in Part II, Education Article allegations cannot simply be made on a statewide
basis.



Plaintiffs conflate the CFE III decision with the 2007 Budget and Reform Act, even going so far

as to call the Act the ‘CFE Compliance Plan.” Am. Compl. ¶ 13, 16. CFE III, however, did not

direct the Executive and Legislative branches to pass legislation concerning education funding,

much less to pass legislation providing funding pursuant to the formula outlined in the 2007

Budget and Reform Act. $ç CFE III, 8 N.Y.3d at 27 (observing that “the state plan found that

the cost of providing a sound basic education in New York City was $1.93 billion in additional

annual operating funds” and a proposal to provide additional funding is “a policy choice to

exceed the constitutional minimum”).’7

CFE III had a specific and limited holding - that the “constitutionally required funding for

the New York City School District includes, as demonstrated by this record, additional operating

funds in the amount of $1.93 billion.” CFE lIT, 8 N.Y.3d at 27.18 Plaintiffs have not asserted

factual allegations showing that New York City did not receive that amount from the State, or in

total when taking into account operating funds received from all sources, as the CFE holdings

dictate. Thus, Plaintiffs fail to allege that Defendants did not comply with CFE.

17 Plaintiffs ignore the fact that the CFE courts rejected the plaintiffs’ claim that the State is constitutionally required
to periodically assess and set a minimum funding figure. CFE, 29 A.D.3d at 191; CFE III, 8 N.Y.3d at 32 (affirming
the Appellate Division’s decision to strike the “Supreme Court’s call for state costing-out studies every four years”).
Here, in deceptively claiming that the 2007 budget was ordered by the Court, Plaintiffs disregard the Court of
Appeals’ rejection of the CFE trial court’s efforts to set its own amount of aid necessary, finding that inappropriate
for a court. Further, courts must assume that that the Legislature intended to enact a statute which was in harmony
with Constitution. People v. Epton, 19 N.Y.2d 496, 505 (1967); see also LaValle v. Hayden, 98 N.Y.2d 155, 161
(2002). Here, Plaintiffs subvert that assumption, and essentially argue that any increase in education funding
constitutes a recalculation of the constitutional minimum, and any subsequent delay or decrease in funding is an
intentional decision by the Legislature to underfund schools below the constitutional minimum. This is not only
illogical, but it is in contravention of established Court of Appeals precedent. See CFE III, 8 N.Y.3d at 27 (rejecting
Appellate Division’s order directing payment of $4.7 billion, the amount approved by then-Governor Pataki, finding
that that “amounted to a policy choice to exceed the constitutional minimum.”); id. at 33 (Rosenblatt, J., concurring)
(“[jjudging by Governor Pataki’s higher budgeting and the similarly heartening indications that Governor-elect
Spitzer will continue in a direction higher than the minimum, there is every indication that the amounts dedicated
will be well above the constitutional floor.”).
18 Plaintiff erroneously refers to the Appellate Division decision as the “final operative order” of the CFE litigation.
See Am. Compi. ¶ 37.
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C. Plaintiffs Cannot Attempt to Enforce CFE Through This Action

Plaintiffs cannot bring this action to enforce CFE. The CFE trial occurred in 1999-2000,

and any findings in that case related to the quality of education at that time. CFE II, 100 N.Y.2d

at 902. Plaintiffs do not allege that the educational opportunities now are the same as they were

fourteen years ago, and any conclusory suggestions to that effect are not entitled to the

assumption of truth on a motion to dismiss. ç Ouatrochi v. Citibank, 210 A.D.2d 53 (1st Dep’t

1994). Plaintiffs may not simply adopt and assume the findings from CFE in order to obtain their

desired remedies now without a factual demonstration of the current educational opportunities

afforded to students. Accordingly, the First Cause of Action must be dismissed.

VI. The Third Cause of Action Fails to State a Claim and Should Be Dismissed

The Third Cause of Action does not allege inadequate education funding; it asserts that

the alleged failure to deliver educational services, such as the provision of information and

guidance on courses of study, services, supports, and resources violates the Education Article.

Am. Compl. ¶ 1 95(a)-(f). There is no constitutional basis for this unprecedented attempt to

micromanage the manner in which the State creates, delivers, and monitors pedagogical services.

A. The Third Cause of Action Does Not Assert a Viable Education Article Claim

Research has not revealed a single New York case sustaining an Education Article claim

similar to the Third Cause of Action. Recognizing such a claim and requiring judicial oversight

of the State’s decisions to select, prioritize, design, and implement educational services and

remediation pians would involve the courts in the day-to-day delivery of education at an

indefinable number of the State’s schools, a role that the Court of Appeals long ago eschewed.

See N.Y. Civ. Liberties Union, 4 N.Y.3d at 180-183 (rejecting plaintiffs’ request for an

injunction requiring the State and Education Commissioner to determine the causes of failure in

schools and rectify them because “defendants have a procedure in place for accomplishing the
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very relief plaintiffs seek--that is, trying to improve deficient schools” and courts cannot compel

such discretionary actions).

For example, Plaintiffs allege that the State has failed to “[i]dentify the essential course

of study and types of service, supports and resources that must be available to meet constitutional

requirements” and notify school districts of their responsibility to do so. Am. Compl. ¶ 195(a),

(b). However, the Court of Appeals observed in CFE II that “[w]e have neither the authority, nor

the ability, nor the will to micromanage education financing.” 100 N.Y.2d at 925. This

observation is even more compelling as it applies to micromanaging the delivery of educational

services, a role specifically rejected by the Court of Appeals in CFE II and CFE III.

In CFE lithe Court noted with regard to “the dispute over the kind and amount of

schooling children need in order to be assured of the constitutional minimum of educational

opportunity ... [that] we refrained from addressing this problem in detail, simply setting forth the

‘essentials’ ...“ The reason, the Court explained, was that “many of the more detailed standards

established by the Board of Regents and Commissioner of Education ‘exceed notions of a

minimally adequate or sound basic education,’ so that proof that schools do not comply with

such standards ‘may not, standing alone, establish a violation of the Education Article.” CFE II,

100 N.Y.2d at 907; see also CFE III, 100 N.Y.2d at 907.

Similarly, the Third Cause of Action seeks to impose accountability systems, costing-out

studies, a duty to provide efficiency improvement information to local districts, and revisions to

state aid formulas (Am. Compl. ¶ 1 95(c)-(f)), but in CFE III the Court of Appeals upheld the

First Department’s decision which “struck [the] Supreme Court’s call for state costing-out

studies every four years and its requirement that the New York City Department of Education

prepare a comprehensive ‘sound basic education’ plan, to ensure accountability.” CFE III, 8

N.Y.3d at 32. The Court of Appeals held that there were adequate accountability mechanisms in
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place, and that a new, costly layer of bureaucracy was not constitutionally required. Id.

Specifically, the Court of Appeals affirmed the sufficiency of the accountability measures

effectuated by the State’s Schools Under Registration Review process and the standards required

by the No Child Left Behind Act of 2001, 20 U.S.C.S. § 6301 et çj. (“NCLB”). Id. Those

mechanisms are still in place today. ç 8 NYCRR § 100.2(p); 20 U.S.C. § 6301 et ççj. Thus,

the Court of Appeals has already rejected the claim that the State’s current efforts are inadequate.

As noted above, the Court of Appeals in CFE III held that the State can and has set forth

educational curricula more challenging than necessary to provide the opportunity for a sound

basic education. Further, the Court of Appeals held that the Constitution does not mandate that

the State perform regular costing-out studies to assess the cost of providing the opportunity for a

sound basic education. CFE III, 8 N.Y.3d at 32. Additionally, the Court of Appeals held that

New York’s accountability systems were constitutionally sufficient. Id. This alone bars the

Third Cause of Action, which is premised on allegations that the constitutionality of educational

services must be measured solely by the changes instituted since CFE III. See Am. Compi. ¶

152-153, 156-158, 161-163, 166-167, 172, 174-175, 181-184, 195 (alleging failures to institute

changes since CFE III). Further, Plaintiffs cannot sustain their claim, let alone seek to impose

novel and wide-ranging remedies, without pleading, on a district by district basis, the failure to

provide specific educational services required by the Education Article. $çç supra Part II.

B. The State Already Provides Educational Guidance

While the State does not have a constitutional obligation to do so, it already provides

substantial educational and fiscal guidance to the State’s school districts. For example, the

Commissioner of Education prescribes the minimum subjects required to be provided to

students. SeeN.Y. Educ. L. § 3204(3); 8 NYCRR § 100.2(t), 100.3, 100.4, 100.5. The Board of

Regents prescribes the learning standards on which instruction in the State’s schools is based.
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See N.Y. Educ. L. § 211. School districts may not receive any state-aid apportionment unless

they maintain an approved course of study that conforms to the requirements of the Education

Law, the rules of the Board of Regents, and the Commissioner’s regulations. 8 NYCRR §

3.35(a). Local boards of education prescribe the courses of study by which students are graded.

See N.Y. Educ. L. § 1709(3) (union free school districts); N.Y. Educ. L. § 1804(1), 2503(4)(c)

(small cities); N.Y. Educ. L. § 2554(11) (large cities). This is consistent with local control over

educational content. See Martinez v. Bynum, 461 U.S. 321, 330 (1983) (“[nb single tradition in

public education is more deeply rooted than local control over the operation of schools. .
.

Supports and services are driven by the Individual with Disabilities Education Act, 20

U.S.C. §S 1400-1482 (“IDEA”) and regulations promulgated thereunder, 34 CFR Part 104; N.Y.

Educ. L. Article 89 and the Commissioner’s regulations thereunder, 8 NYCRR Part 200, which

implement the IDEA; Title II of the Americans with Disabilities Act of 1994, 42 U.S.C. § 12101

c which prohibits discrimination on the basis of disability; the NCLB; and other laws and

regulations. Other required academic intervention services are codified at 8 NYCRR § § 101.1(g),

100.2(ee) and Part 154, while special education services are found in the IDEA and N.Y. Educ.

L. § 4401(1) and (2). Plaintiffs have not addressed the detailed and overlapping federal and

state statutory and regulatory scheme governing provision of various educational services, and

yet ask this Court to find that the State has not provided school districts with notifications of

their obligations to provides “types of services, supports, and resources.” Am. Compi. ¶ 195.

Finally, the State, which has an interest in maximizing the use of scarce resources,

provides guidance and incentives through the State Education Department. See, e.g.,

http ://www.p 12 .nysed. gov/mgtserv/FiscalFitnessGuide.html; http :www.p 1 2.nysed. gov/mtgserv/

accounting/fiscalaccountability.html; http ://www.p 12 .nysed. gov/funding/gc- 12-010. However,

the legal responsibility for managing a district’s fiscal affairs lies with the school board. See
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N.Y. Educ. L. § 1604, 1608, 1709, 1716, 1804, 1950, 2576(5-b), 2601-a; 8 NYCRR Part 170.

School boards are responsible for conducting annual audits and ensuring that expenditures do not

exceed the budget approved by voters. N.Y. Educ. L. § 1718; 8 NYCRR § 170.12(e), 170.2(k),

170.3. To this end, school board members are required to undergo mandatory training relating to

the board’s financial oversight, accountability and fiduciary responsibilities. N.Y. Educ. L.

2 102-a; 8 NYCRR § 170.12(a)(l)(iii)(b). Each school district must file an annual report of its

financial condition with the State Comptroller within 60 days after close of the fiscal year, and is

subject to financial audits. N.Y. Gen. Mun. Law § 30; N.Y. Educ. L. § 21 16-a(3)(a).

In any event, assuming, arguendo, that a constitutional duty exists to provide the services

demanded in the Third Cause of Action, Plaintiffs have not alleged that the services provided by

the State are so insufficient as to constitute a constitutional violation. The Third Cause of Action

is deficient as a matter of law and should be dismissed.’9

CONCLUSION

For the foregoing reasons, Defendants respectfully request that the Court dismiss all

claims against them with prejudice, and grant such other and further relief as it deems just and

proper.

Dated: New York, New York OFFICE OF THE ATTORNEY GENERAL
May 30, 2014 OF THE STATE OF NEW YORK

Attorneyfor Defendants
By:i,

Alisa S. Wright
Assistant Attorney General
120 Broadway, 24th Floor
New York, New York 10271
Tel.: (212) 416-6035

19 This is the only cause of action which could plausibly be asserted against the Board of Regents and the
Commissioner of Education. Thus, the dismissal of the Third Cause of Action should result in the dismissal of those
defendants.
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